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Domestic violence directed towards a parent can be seriously harmful to children who are exposed to 

and/or have witnessed it, or who depend upon the psychological health and strength of their primary 

carer for their health and well-being.i This Policy Brief is concerned with the problem of domestic 

violence against mothers who have wrongfully removed or retainedii their child(-ren) across 

international borders and are involved in return proceedings under the 1980 Hague Convention on the 

Civil Aspects of International Child Abduction (‘the 1980 (Hague) Convention’),iii in circumstances 

where the child abduction was motivated by domestic violenceiv by the left-behind father. It sets out 

recommendations for legal actors concerned with the interface between domestic violence and 

international parental child abduction. The recommendations are based on the findings of the POAM 

projectv and subsequent research carried out by the authors. 

 

POLICY CONCLUSIONS 

1. Since the adoption of the 1980 (Hague) 

Convention, the profile of the parental international 

child abductor has shifted to represent a majority of 

mothers (73%) with most cases involving 

allegations or findings of domestic violence. More 

consideration needs to be given to how states and 

courts can afford better protection to domestic 

violence victims fleeing internationally for safety.  

2. A direct address of the issue involves legislative 

intervention at the global and domestic level. The 

most effective but least pragmatic legislative 

intervention is the potential amendment of the text 

of the 1980 (Hague) Convention to take account of 

domestic violence. Alternatively, a Protocol to the 

Convention could be adopted internationally and 

provide at least some limited protection. If 

international legislative action is impossible, states 

could adopt or amend existing domestic legislation 

to clarify that domestic violence including the safety 

of the mother must be a consideration of the court 

before issuing a return order of the child under the 

1980 (Hague) Convention.  

3. Following a domestic violence sensitive 

interpretation of the 1980 Hague Convention in 

courts can lead to added protection to mothers 

fleeing domestic violence. There are three points 

under the Convention under which domestic 

violence allegations should be considered by courts: 

(i) when the ‘grave risk of harm’ (Art 13(1)(b)) 

exception is invoked, (ii) when the child objects to 

the return and therefore, the ‘child objections’ (Art 

13(2)) exception is invoked, and (iii) under the 

‘human rights and fundamental freedoms’ (Art 20) 

exception.   

4. Supplementary means of supporting cases of 

international child abduction where domestic 

violence is present would be twofold. Firstly, states 

to appoint Hague Network Judges who are aware of 

the pertinent issues and are actively utilising the 

network to address domestic violence allegations. 

Secondly, states to examine from a policy 

perspective the availability of ADR methods and not 

exclude mediation without case-by-case suitability 

assessment by an expert.  
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The 1980 Hague Convention 

and domestic violence 

The majority of parental child abductions 

(73%) are committed by mothers.vi Although 

there are no comprehensive statistics on how 

many 1980 Hague Convention cases involve 

allegations or findings of domestic violence, 

empirical research has confirmed that this 

phenomenon frequently plays a role in parental 

child abduction cases and may be present in 

about 70% of parental child abduction cases.vii 

Returning mothers in child abductions 

committed against the background of domestic 

violence are subject to particular 

vulnerabilities, including the risk of re-

victimisation upon their return to the State of 

habitual residence, the lack of financial and 

emotional support in the State of habitual 

residence plus probable financial dependence 

on the left-behind father on the return, 

sometimes the lack of credibility as a 

respondent in return proceedings due to the 

failure to report the incidents of domestic 

violence in the State of habitual residence prior 

to the abduction, and the exposure to 

‘intimidatory litigation’, whereby the left-

behind father abusively uses the return 

proceedings as a means of further harassment, 

rather than from a genuine desire to secure the 

return of the child. Such ‘intimidatory 

litigation’ adds greatly to the anxiety suffered 

by the abducting mother, who, as a survivor of 

an abusive relationship, is likely to be 

overwhelmed already with the repercussions of 

that relationship. 

Lack of protection of abducting 

mothers in return proceedings 

The 1980 Hague Convention seeks to secure the 

prompt return of an abducted child to the State 

of his/her habitual residenceviii so that issues 

related to the custody of or access to the child 

be resolved in that jurisdiction.ix Exceptions to 

the duty to secure the prompt return of the child 

are justified only in exceptional circumstances.x 

When determining whether an exception to 

return applies, ‘it is the situation of the child 

which is the prime focus of the inquiry’;xi the 

Convention has no explicit regard to the safety 

of the abducting mother upon the return. 

Although it is not mandatory for the abducting 

mother to return together with the child, the 

mother (in particular if she is the primary carer), 

will typically accompany the child back to the 

State of habitual residence, even if it means that 

she has to compromise her own safety.  

Policy focus: legislative and 

judicial interventions  

The research has exposed the need for targeted 

legislative and judicial interventions to secure 

the protection of abducting mothers in return 

proceedings under the 1980 Hague Convention. 

The proposed interventions are outlined below. 

Supplementary means such as direct judicial 

communication and ADR methods may also be 

of assistance and are mentioned briefly at the 

end of this section.  

LEGISLATIVE INTERVENTIONS 

Legislative interventions can be contemplated 

at the global level or the domestic level.  

Global level  

Amending the 1980 Hague Convention 

At the global level, the most extreme but, 

admittedly, least practicable solution would be 

for the Hague Conference on Private 

International Law as the global law-making 

body in the area of private international law to 

amend the wording of the 1980 Convention to 

take account of the concerns over the safety of 

abducting mothers in return proceedings. This 

could take, for example, the form of a separate 

exception to return on the grounds of domestic 

violence or a wholly separate ‘pathway’ for 

applications involving allegations of domestic 

violence, including provisions related to 

evidentiary matters; legal aid; the availability of 

alternative dispute resolutions methods; 

channels for direct judicial communication; and 

the availability of psychological and other 

support services to the abducting mother during 

the return proceedings. However, as alluded to 

above, this solution lacks feasibility as the 

process of amending an international 

convention is complex in itself and becomes 

even more challenging where a large number of 

contracting parties is involved as is the case of 

the 1980 Hague Convention.xii  

Amending an international convention refers to 

the formal modification of the convention 

provisions affecting all the contracting parties. 

Such alterations must be effected with the same 
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formalities that attended the original formation 

of the treaty. Where the convention does not lay 

down specific requirements to be satisfied for 

amendments to be adopted (as is the case with 

the 1980 Hague Convention), amendments 

require the consent of all the parties.xiii The 

‘stone tablet quality’xiv  of international 

conventions makes it extremely unlikely that 

the contracting parties to the Convention would 

come down in favour of a revision of the 

instrument.   

Adopting a Protocol to the 1980 Hague 

Convention 

An alternative option would be the adoption of 

a Protocol to the Convention.xv This form of 

legislative intervention is more pragmatic than 

amending the Convention; however, it has other 

shortcomings. Most importantly, the fact that 

contracting parties to the Convention are not 

bound to participate in a Protocol initiative 

would mean that the safety of abducting 

mothers would be guaranteed at a restricted 

scope only. Unfortunately, this would 

significantly lessen the value of the Protocol. 

Nevertheless, one can agree with Thorpe LJ that 

the Protocol would ‘at least enable like-minded 

States to strengthen the Convention inter se’ 

and that ‘a Protocol with a limited range of 

operation would be better than no Protocol at 

all.’xvi 

Domestic level 

At the national level, contracting parties could 

adopt new or amend relevant domestic 

legislation to clarify that allegations of 

domestic violence including the safety of the 

abducting mother should be considered before 

a return order is made for the child under the 

1980 Hague Convention. A recent example of 

such legislative intervention is an Australian 
piece of legislation,xvii which provides 

safeguards to mothers and children fleeing 

domestic violence when Australian courts 

consider cases brought under the 1980 Hague 

Convention (‘the 2022 Regulations’). The 2022 

Regulations make clear inter alia that domestic 

violence is a consideration under the ‘grave 

risk of harm’ exception to return and a court 

does not need to be satisfied that such violence 

has occurred or will occur before it is taken into 

account.xviii It is recommended that domestic 

legislation includes also supplementary 

provisions to strengthen the position of 

abducting mothers who had fled domestic 

violence and are involved in return 

proceedings. Such provisions could pertain to 

matters such as legal aid, availability of ADR 

channels, and a legal basis for the use of and the 

functioning of direct judicial communication 

(see below ‘Supplementary means’).  

JUDICIAL INTERVENTIONS 

Another avenue for improving the safety of 

abducting mothers in parental child abductions 

instigated by domestic violence is through 

domestic violence -sensitive application of the 

1980 Hague Convention by judges dealing with 

return applications under the Convention, in 

particular when applying the exceptions to 

return available under the Convention. Of these, 

the following three are particularly pertinent to 

abductions committed against the background 

of domestic violence: the ‘grave risk of harm’ 

exception (Article 13(1)(b)); the ‘child 

objections’ exception (Article 13(2)); and ‘the 

human rights and fundamental freedoms’ 

exception (Article 20). 

The ‘grave risk of harm’ exception (Article 

13(1)(b)) 

Article 13(1)(b) provides that ‘[…] the judicial 

or administrative authority of the requested 

State is not bound to order the return of the child 

if the person, institution or other body which 

opposes its return establishes that […] there is 

a grave risk that his or her return would expose 

the child to physical or psychological harm or 

otherwise place the child in an intolerable 

situation.’ 

The ‘grave risk of harm’ exception to return is 

often raised by abducting mothers opposing the 

return, based either on the allegations involving 

the child as the ‘direct victim’, or as an ‘indirect 

victim’, where the child is exposed to the 

effects of domestic violence directed towards 

the mother.xix Among such effects are impaired 

parenting capacities of the mother, resulting 

from the impact of the violence on her physical 

and/or psychological health.xx The ‘grave risk 

of harm’ defence may also be raised where the 

abducting mother is unable to return with the 

child due to fear of the child’s father; the 

subsequent separation from the primary carer 

mother may be argued to create a grave risk for 

the child.xxi  
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Against this background, it is recommended 

that when dealing with return applications 

involving allegations of domestic violence, 

judges in all contracting States accept and base 

their decisions on the fact that the 

circumstances of the abducting mother and the 

child are likely to be intertwined to the extent 

that domestic violence perpetrated solely 

against the mother may justify the finding that 

the return would expose the child to a ‘grave 

risk of psychological harm or other intolerable 

situation’ pursuant to Article 13(1)(b).xxii  

The assessment of whether the ‘grave risk of 

harm’ exception to return applies can only 

reliably be carried out if a prior evaluation of 

the merits of the allegations of domestic 

violence has been undertaken by the judge in 

the return proceedings. This means that the 

judge should first seek to determine, to the 

extent possible, the merits of the disputed 

allegations of domestic violence.xxiii 

Admittedly, this approach may raise concerns 

over the length of the proceedings in particular 

as the return proceedings are expected to be 

summary in nature; however, speed should not 

take priority over the proper assessment of risk 

and consideration of the safety of the child and 

the abducting mother. Indeed, the emphasis on 

speed may encourage judges to minimise or 

ignore allegations of domestic violence rather 

than determining them, leaving thus an 

unassessed risk of harm. Importantly, this 

approach seems to be supported by the 

jurisprudence of the European Court of Human 

Rights, specifically the case of X v Latviaxxiv 
where the Grand Chamber introduced the 

concept of ‘effective examination’.xxv As Judge 

Albuquerque explained in his concurring 

opinion, ‘effective examination’ means a 

‘thorough, limited and expeditious’ 

examination. Accordingly, it is recommended 

here that a ‘thorough, limited and expeditious’ 

examination of disputed allegations of domestic 

violence be carried out by the judge in return 

proceedings.xxvi 

The appraisal of the ‘grave risk of harm’ 

exception is a general process,xxvii meaning 

inter alia that the court must take into account 

all relevant matters, including ‘the availability, 

adequacy and effectiveness’ of protective 

measures.xxviii In this process, protective 

measures are put in place with the explicit 

intention of addressing the grave risk of harm 

posed by the domestic violence established in 

the case,xxix and must be distinguished from 

practical arrangements to assist in the 

implementation of a return order.xxx Also, the 

judge should acknowledge that there is an 

obvious intersection between protective 

measures for the child and measures for the 

mother as protective measures for the mother 

are by extension measures that protect the child. 

In deciding what weight should be given to 

protective measures, the judge must take into 

account the extent to which they will be 

enforceable in the requesting State. In intra-EU 

child abduction cases recognition and 

enforcement of protective measures can be 

facilitated by either the Brussels IIa Recast 

Regulationxxxi and/or the Protection Measures 

Regulation.xxxii Outside of the EU, in cases 

where the State of habitual residence and the 

State of refuge are both contracting parties to 

the 1996 Hague Convention,xxxiii this 

Convention should be utilised to facilitate 

cross-border recognition and enforcement of 

protective measures in return proceedings. 

However, where the State of habitual residence 

is not a party to the 1996 Convention, extreme 

caution should be exercised by the judge when 

protective measures are sought.  

Even where a legal mechanism for cross-border 

circulation of protective measures exists, judges 

should be guarded when considering making a 

return order conditioned on such measures. In 

particular, they should be wary of the fact that 

protection orders are often breached, and that 

satisfactory follow-up measures by relevant 

authorities in the State of habitual residence 

may be lacking. In any case, employment of 

protective measures with a view to making a 

return order should never be considered in cases 

where it has been established that there is a 

future risk of severe violence. 

The ‘child objections’ exception (Article 

13(2)) 

In cases involving allegations of domestic 

violence, the ‘grave risk of harm’ defence is 

often invoked, and in some cases successfully 

made out, in conjunction with the ‘child’s 

objections’ defence under Article 13(2) of the 

Convention.xxxiv The defence of child 

objections can of course be made out also 
independently of the ‘grave risk of harm’ 

defence.  
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Article 13(2) states: 

“The judicial or administrative authority may 

also refuse to order the return of the child if it 

finds that the child objects to being returned 

and has attained an age and degree of 

maturity at which it is appropriate to take 

account of its views.” 

Judges in all contracting states should be open 

to listening to children in return proceedings 

more frequentlyxxxv and, when reaching a 

decision on the return application, should attach 

importance to the child’s account of the 

incidents of domestic violence that occurred 
prior to the abduction and the impact of these 

incidents on him/her and/or the abducting 

mother. For example, in the UK, children as 

young as seven and half are routinely given the 

opportunity to be heard in return proceedings. 

This approach can be traced back to a 2006 

House of Lords decision in the case of Re D 

(Abduction: Rights of Custody),xxxvi and is 

recommended here as a model to follow by 

judges in other contracting states. 

The ‘human rights and fundamental 

freedoms’ exception (Article 20) 

Article 20 provides that a return application 

may be refused if the return ‘would not be 

permitted by the fundamental principles of the 

requested State relating to the protection of 

human rights and fundamental freedoms.’ The 

Explanatory Report to the Convention 

emphasises the ‘clearly exceptional nature of 

this provision’s application’xxxvii and describes 

the high threshold required as follows:   

 

“[…] to be able to refuse to 

return a child on the basis of the 

article, it will be necessary to 
show that the fundamental 

principles of the requested State 
concerning the subject matter of 

the Convention do not permit it; 

it will not be sufficient to show 
merely that its return would be 

incompatible, even manifestly 
incompatible, with these 

principles.”xxxviii   

Judges across the contracting parties to the 

Convention, adhering to the intention of the 

drafters, have used Article 20 very rarely. In 

fact, in the UK, Article 20 has not even been 

implemented as the Child Abduction and 

Custody Act 1985,xxxix which gives effect to the 

1980 Hague Convention, simply omits the 

provision. This should be rectified.  

It should be open to abducting mothers in child 

abduction cases committed against the 

background of domestic violence to rely on 

Article 20 when opposing an application for 

return under the 1980 Convention. In the same 

vein, judges should be open to considering such 

defences to return, in particular where high-

severity violence was involved and/or where 

limited remedies and safeguards are available to 

victims of domestic violence in the State of 

habitual residence. In such situations, returning 

the child and, by extension, the abducting 

mother to the State of habitual residence could 

amount to the violation of ‘the fundamental 

principles of the requested State relating to the 

protection of human rights and fundamental 

freedoms.’xl 

Supplementary means 

Direct judicial communication 

Contracting parties to the 1980 Hague 

Convention should ensure that they appoint 

International Hague Network Judgesxli and that 

these Judges are actively involved in direct 

judicial communications with regard to specific 

cases, the objective of such communications 

being to address domestic violence 

allegations both during the return proceedings 

and upon the return to the State of habitual 

residence where a return order has been 

made.xlii 

Availability of ADR methods 

The use of Alternative Methods of Dispute 

Resolution (‘ADR’) and specifically, 

mediation, for the resolution of domestic family 

disputes is incorporated in numerous national 
legislations as part of efforts to resolve family 

disputes as amicably as possible, although, for 

example in England and Wales, it has been 

noted that mediation is not appropriate in 

proceedings which have a domestic violence 

context. 

There have been calls for extending the option 

of voluntary mediation in cases of international 

child abduction with the ultimate aim of the 

return of the child and reaching suitable family 

arrangements avoiding the court process. When 
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domestic violence is involved or even 

suspected, mediation becomes a questionable 

option.xliii However, research has shown that 

voluntary mediation in international child 

abduction cases can be beneficial to the 

domestic violence victim and should not be 

struck out as an option without assessment on a 

case-by-case basis.xliv Therefore, courts and 

central authorities should contemplate 

recommending the option of mediation in 

suitable cases. A possible test to assess 

suitability could involve an expert assessment 

by a psychiatristxlv combined with an informed 

opinion of a supporting institution, such as 

Reunite International.xlvi If the case is deemed 

to be suitable for mediation, the mediation must 

be conducted in a safe manner for all parties 

involved and without compromising the mental 

wellbeing of the victim or the child. Further, the 

mediator must be experienced and trained to 

handle the power imbalances and party 

dynamics of an abusive relationship.
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