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National Report: Croatia
Guidance Note for the Preparation of National Reports
Research Project: Protection of international families with links to the European Union post-Brexit: Collaborative Scotland-EU partnership 
Summary: The free movement of people within the EU has resulted in several generations of European citizens forming family relationships across national borders. As a result, there are thousands of families in Scotland whose lives, homes and occupations cross European borders. Similarly, there are many families with connections to Scotland living in the EU. This project seeks to address the legal issues that surround the protection of such international families. It aims to examine the effectiveness of the pertinent post-Brexit legal framework, which no longer comprises European private international law instruments but instead is represented primarily by international Conventions (‘Hague Family Law Conventions’). To this end, the project seeks to enhance collaboration between Scotland and EU Member States in protecting international families in the wake of Brexit; identify good practices in applying the Hague Family Law Conventions; and make recommendations to legal practitioners, judges, Central Authorities and national legislators.
Primary Investigator: Dr Katarina Trimmings, Senior Lecturer at the University of Aberdeen 
Co-Investigators: Prof. Thalia Kruger (Belgium), Prof. Mirela Župan (Croatia) / Network Partners: Professor Pietro Franzina (Italy), Professor Máire Ní Shúilleabháin (Ireland), Dr Anna Wysocka-Bar (Poland) and Dr Agne Limante (Lithuania).
Note:
This Guidance Note is organised into five sections that mirror five important international Hague Conventions, which will be researched in this project:
I. Convention of 25 October 1980 on the Civil Aspects of International Child Abduction
II. Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children
III. Convention of 1 June 1970 on the Recognition of Divorces and Legal Separations
IV. Convention of 23 November 2007 on the International Recovery of Child Support and Other Forms of Family Maintenance
V. Convention of 13 January 2000 on the International Protection of Adults
If either of the Conventions is not applicable to your jurisdiction, please briefly indicate so in your Report. The below points are intended to be for guidance only; therefore, please feel free to include any additional information as you see fit. 
In your analysis, please include relevant secondary and primary sources, including case-law, as available to you. If you are intending to speak to judges, etc. or planning to organise a/an (online) workshop to collect relevant information, in particular case-law, please let us know so that instructions concerning research ethics, as approved by the University of Aberdeen, can be provided. 
We are particularly interested in your comments on how the issues in question are approached differently (if at all) in your specific jurisdiction. 
Thank you very much in advance for your work on the National Report!



I. General questions

1. Are there any data available in your jurisdiction on the number of international family cases involving EU Members States and international family law cases involving third States? If so, please briefly outline the data.

There is no available official statistical data on the number of international family cases in Croatia involving EU Member States nor international family law cases involving third States. Still, the data for the content analyses can be collected through the “e-Board”, the publicly available database were the judgments are published by the courts, hosted by the Croatian Ministry of Justice.[footnoteRef:1] Hence, the obligation of the court to publish its judgements in anonymised form is not implemented systematically and not all courts agreed to publish the family matters related case law. Other sources of data can be find in previously conducted researches and project conducted by the PRAVOS team members, which included empirical research of private international family law.  [1:  The Ministry of Justice of the Republic of Croatia, e-Board, <https://e-oglasna.pravosudje.hr>.] 

Out of research results[footnoteRef:2] conducted by this team in the framework of other projects[footnoteRef:3] it may be concluded that approximately half of international family cases relate to parties within in EU while the other relate to non-EU states, mainly from the region and Switzerland.   [2:  Župan, Mirela and Ledić, Senija, Cross-border family matters - Croatian experience prior to EU accession and future expectations, Pravni vjesnik 49(3-4), 2014, 49-77;  Župan, Mirela and Hoško, Tena, Application of the Hague Child Abduction Convention in SEE region: Croatian national report, in Župan Mirela (ed), Private International Law in the Jurisprudence of European Courts – family at focus, Osijek, Faculty of Law Osijek, 2015, 227-243; Župan, Mirela; Drventić, Martina; Kruger, Thalia, Cross-Border Removal and Retention of a Child – Croatian Practice and European Expectation, International Journal of Law Policy and the Family, 34, 2020, 60-83; (hereinafter: Research 2013-2017); Župan, Mirela; Poretti, Paula; Drventić, Martina, Izvršenje presuda Europskog suda za ljudska prava u građanskopravnim međunarodnim otmicama djece u Republici Hrvatskoj – nova otvorena pitanja, Zbornik Pravnog fakulteta u Zagrebu, 71(3-4), 2021, 347–375; Drventić, Martina, Međunarodna građanskopravna otmica djeteta (International Civil Child Abduction), 2022, doctoral dissertation, Faculty of Law Osijek (hereinafter: Research 2019-2020).]  [3:  Planning the future for cross-border families: a path through coordination - EUFam's (DJ Justice) 2016-2018, Facilitating Cross-Border Family Life: Towards a Common European Understanding – EUFam’s II (DJ Justice) 2018-2021, Protection of Abducting Mothers in Return Proceedings: Intersection between Domestic Violence and Parental Child Abduction – POAM (JUST-REC) 2019-2021, Cross-Border Removal and Retention of a Child – Croatian Practice and European Expectations (UNIOS) 2017-2018.] 


2. How is the adjudication of international family law cases organised in your jurisdiction?

There is no concentration of jurisdiction for the international family law cases. The municipal courts in the seat of the county courts and the Municipal Court in Novi Zagreb are competent to handle family law cases for the area of each individual county court (16 courts).[footnoteRef:4] Each of those courts needs to have the special court department that will act in family law cases.[footnoteRef:5] The purpose of the provision was to establish the specialisation of the judges acting in family cases (taking into account that the judges have the preference for the upbringing, needs and development of children, master basic knowledge in the field of social pedagogy, youth psychology and social work for young people, and that they are regularly attending professional training in these areas).[footnoteRef:6] Prior 2022 there was a concentration of the jurisdiction for the appellate procedures on family matter cases limited to three county courts (Zagreb, Pula and Split), but it was abolished due to the specialisation at the first instance courts. There is concentration of the court jurisdiction for the child abduction proceedings where the jurisdiction at first and second instance is limited only on one court (Municipal Civil Court in Zagreb and County Court in Zagreb).[footnoteRef:7] [4:  Act on Areas and Seats of the Courts, Official Gazette, 67/18, 21/22, Art 5.]  [5:  Act on Courts, Official Gazzete 28/13, 33/15, 82/15, 82/16, 67/18, 126/19, 130/20, 21/22, 60/22, 16/23, Art 8.]  [6:  Bošnjaković, Lidija, Kokić Tijana (judges), Kako ubrzati postupak u obiteljskim postupcima, Obrazovni material, Pravosudna akademija, 2022, https://www.pak.hr/wp-content/uploads/2022/04/Kako-ubrzati-postupak-u-obiteljskopravnim-postupcima.pdf. ]  [7:  Act on Implementation of the Hague Child Abduction Convention, Official Gazette, No 99/18, Article 14 (1) and (2).] 

II. Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction

Article 13(1)(b)

1. Are you aware of how often the “grave risk of harm” defence under Article 13(1)(b) is used successfully in your jurisdiction? If so, please comment on the frequency of successful defences under Article 13(1)(b) in your jurisdiction.

In Croatian national practice, the grave risk of harm is the most commonly used exception for rejection of the child return. The results of the research conducted on the four biggest courts in the period 2013-2017 showed that in 83% of the cases, the court rejected the return based on the grave risk of harm, solely or in combination with other exceptions. The results pointed to the very broad interpretation in the implementation of the provision of Article 13(1)(b) by the first instance court, which was mostly confirmed in the appellate procedure. The research conducted after the Act on Implementation entered into force in the period 2019-2020, showed overall better results in the application of Article 13(1)(b) by the court of first instance. This can be in part connected with the concentration of judicial jurisdiction and specialisation, better education and appointment of a Croatia judge into the Hague Network of Judges. Unfortunately, such practice was not confirmed in the respect to second instance court, which continued to insist on the detailed analyses of the case circumstances and conduction of expert examinations, and thus clearly entering into the matters related to the merits of parental responsibility.

2. How has the “grave risk of harm” defence under Article 13(1)(b) been interpreted by the courts of your jurisdiction? Are there any notable differences in your jurisdiction that you are aware of as opposed to relevant case-law of the UK Supreme Court[footnoteRef:8] and/or the European Court of Human Rights?[footnoteRef:9] [8:  In particular, Re D (A Child) (Abduction: Rights of Custody) [2006] UKHL 51, Re E [2011] UKSC 27, and Re S (A Child) (Abduction: Rights of Custody) [2012] UKSC 10.]  [9:  In particular, X v Latvia Application no. 27853/09, Grand Chamber [2013].] 


Research 2013-2017 warned on the very wide interpretation of the grave risk of harm exception, which was commonly confirmed in the appellate procedure. In most of those cases, the court conducted a thorough examination of the family situation to assess the child's best interest.[footnoteRef:10] Thus, going opposite to the ECHR’s stand on the restrictive application of the grave risk of harm exception in X v Latvia and practice of the UK Supreme Court. The courts did not assess the risk which could exist in the State of child habitual residence, rather primarily focused on the fact which is the parent more suitable for living with a child, and whether the separation of a child from the parent who abducted he or she would represent harm for a child. The courts in most cases first requested for expert opinion of the Social Welfare Centre, and then in majority of cases grounded their decision on that opinion. The opinion of the Centres for Social Welfare cannot be the main support of the court decision, but rather only the auxiliary mean. It was also noticed that the courts used the grave risk of harm exception together with other more obvious reasons for the return rejection, to "reinforce" their decision on non-return. E.g. in one case, the court established that the abduction is not wrongful in the sense of Article 3 of the Child Abduction Convention, and Article 13(2) given that the 9-year-old child is opposing the return. Despite this, the court added as well the grave risk of harm to its reasoning, claiming that the separation of a child from the abduction mother would present harm for the child. [footnoteRef:11] On the contrary, there are cases where the court did not consider the application of the Article 13(1)b), although the applicant father declared that he was in the hospital for a serious disease, and his medical record was never delivered to the court despite such order. This case deserved more caution and certainly the issuance of additional safeguards.[footnoteRef:12] Research 2019-2020 indicated towards some improvements in the assessment of Article 13(1)(b). Still, difficulties were identified concerning the second court proceedings which used to return the case to the re-trial asking the first instance court to include the experts and expert witnesses in the procedure to examine the facts falling in the scope of the merits of parental responsibility.[footnoteRef:13] The improvements in the interpretation and implementation of the provision on the grave risk of harm are still not sufficient. Some improvements can be related to experience and education. The judges are still largely focused on the family circumstance in the state of abduction, rather than in the state of habitual residence. [10:  Municipal Civil Court of Zagreb, 144-R1 Ob-198/16-13, 24 March 2016; Municipal Court of Split, R1 Ob-637/2016, 26 June 2017; Constitutional Court of the Republic of Croatia, U-III/4419/2017, 28 December 2017; Constitutional Court of the Republic of Croatia, U-III/5232/2017, 29 March 2018.]  [11:  Municipal Court of Rijeka, R1O-62/14, 25 April 2014.]  [12:  Municipal Court of Rijeka, R1O-336/2016, 27 July 2016.]  [13:  County Court of Zagreb, 39 Gž Ob-100/20-3, 28 January 2020; County Court of Zagreb, 4 Gž Ob-1234/19-2, 19 November 2019.] 


3. Are you aware of cases in which Article 13(1)(b) has been interpreted inconsistently within your jurisdiction? If so, please briefly elaborate.

The inconsistency can be traced in the cases which include the allegation of the existence of domestic violence. The courts in those situations are not acting uniformly concerning the assessment and proving the existence of domestic violence. Unfortunately, this leads to the inconsistent decisions influenced by the allegation on domestic violence, which also mostly do not include the appropriate measures or undertakings for the protection of a child or abducting parent. An example may clarify the issue the best. In the case the mother submitted to the court the documentation from the criminal records and protection measures from the State of habitual residence. The court of abduction only listed that evidence in its decision and did not assess or explain further their relevance to the return of a child. It is disturbing that the court did not conduct the assessment of the grave risk of harm nor the court considered to enact provisional or protective measures concerning the child or mother.[footnoteRef:14] [14:  Municipal Civil Court of Zagreb, 130 R1 Ob-937/2019-22, 18 November 2019.] 


4. Please consider Article 13(1)(b) in conjunction with Article 11(4) of the Brussels IIa Regulation.[footnoteRef:15] Can you identify a difference in the treatment of the grave risk of harm defence in intra-EU and non-intra EU cases? What do you consider to be the most problematic points? [15:  Council Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the recognition and enforcement of decisions in matrimonial matters and the matters of parental responsibility, and on international child abduction, Article 27.] 


The national practice speaks of rather poor application of Article 11(4) of the Brussels IIbis Regulation. The Research 2013-2017 revealed that in only two of the seven cases the court applied Art 11(4) of the Brussels IIbis Regulation. The court made the arrangements provided in Art 11(4) on only one first-instance procedure. Following its request the court received the answer from the requesting Member State that the protection of the child upon its return cannot be guaranteed.[footnoteRef:16] In the second case the court applied Art 11(4) in a renew first instance procedure,[footnoteRef:17] after the second instance court had overturned its first decision and had emphasized the obligation of application of Art 11(4) of the Brussels IIbis Regulation. Unfortunately, the court did not receive any answer from the requesting Member State before its decision. In the newest Research 2019-2020 the court ordered the return of a child in three cases, but in neither of them asked for the undertaking upon its return in the state of habitual residence. In the case in which the return was rendered in all instances, there was an doubtful need for the court of abduction to elaborate and for additional protection and preventive measures in the state of return, due to the allegation of sexual violence of the father over two children.[footnoteRef:18] Despite that, this case was non-EU and the court did not have the obligation to apply Article 11(4) of the Brussels IIbis Regulation, the court had the discretion and the legal ground for such measures in the Implementation Act.[footnoteRef:19] It can be generally concluded that in both, EU and non-EU cases the national court, when deciding on the return of a child, does not take enough consideration of the measures for the protection of a child after his or her return. Those measures need to be considered in each case, Moreover, even if the court decides that undertakings are not necessary in case at hand, such consideration should be properly explained in the ruling.  [16:  Municipal Court of Split, R1 Ob-637/2016 from 26 June 2017.]  [17:  Municipal Court of Rijeka, R1Ob-649/16 from 16 June 2017.]  [18:  Municipal Civil Court of Zagreb, 97 R1 Ob-2368/19-41, 7 February 2020.]  [19:  Act on Implementation of the Hague Child Abduction Convention, Article 20.] 


5. Please consider Article 13(1)(b) in conjunction with Article 11(6)-(8) of the Brussels IIa Regulation.[footnoteRef:20] Has the application been smooth and explain why/why not?  [20:  Council Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the recognition and enforcement of decisions in matrimonial matters and the matters of parental responsibility, and on international child abduction, Article 29.] 


The Research 2013-2017 did not identify any case in which Article 11(6)-(11) was used, regardless of the fact that the grave risk of harm was the most used exception. The new research only revealed one case in which this mechanism could occur, but at the moment we do hot have access to information on resolution of the case. In this case the mother asked for the return of children to Sweden after the father took them to Croatia. The return was rejected by the first and second instance courts grounded on the Articles 13(1)(b) and 13(2). It was clear from the case file that the Croatian Authorities had delivered the case to the authorities in Sweden, but it was unknown whether the procedure on merits has started in Sweden.[footnoteRef:21] It was noticed that in practice, it is most usual that the applicants continue they legal combat by placing the constitutional claim, which can finally lead to the application before the ECHR. In this case, the mother's constitutional claim was rejected.[footnoteRef:22] [21:  County Court of Zagreb, 4 Gž Ob-626/20-11, 16 February 2021.]  [22:  Constitutional Court of the Republic of Croatia, U-III-1975/2021, 13 April 2023.] 

Article 13(2)

6. Please consider Article 13(2) - the “child’s views.” What is the main approach in your jurisdiction in respect of matters such as the minimum age of the child to use this provision, possible automatic hearing of the child in non-intra EU cases, court’s approach to the hearing of the child (e.g., direct communication with the judge; through a child psychologist report; separate representation, etc.)? Please note any differences in approach between your jurisdiction and other jurisdictions that you are aware of. 

The Croatian Family Act compels judges to hear children above fourteen years of age. Younger children could be heard “according to his or her age and maturity”, if there is a need to assess his or her affection to a person or conditions in which the child lives, or for other very important reasons. A child under fourteen may be heard by the judge, or by assistance of a special representative or another qualified person (usually by persons at the social welfare centre – a social worker and/or psychologist). The discretion given to the judge concerns the question of whether the child is mature enough and capable of expressing his or her thoughts.[footnoteRef:23] These substantive provisions are applied in child abduction procedures as well.  [23:  Family Act, Art 360.] 

There are no uniform rules on hearing of a child, neither internationally not in the EU.  It is most commonly directly the judge directly, or a social worker, or other agent or officer. The Brussels IIter Regulation, just like the previous version of the Regulation, leaves this matter up to national procedural law.
In most of the examined cases in both studies the child was heard. Still, the study revealed an inconsistent practice. It is not always clear from the explanation in the judgment what weight the court gave to the view of the child. In the Croatian context, the child was most often heard by an expert worker – psychologist from the social welfare centre, less often by a special guardian, and once by the judge herself. The Croatian Results differ from the general results of the project VOICE, which pointed that in most of the cases the child is heard by the judge itself (117 out of 194 cases).[footnoteRef:24]  [24:  Carpaneto, Laura; Kruger, Thalia; Vandenhole, Wouter; Maoli, Francesca; Lembrechts Sara; Sciaccaluga, Giovanni, Van Hof, Tine; The Voice of the Child in International Child Abduction Proceedings in Europe : work stream 2 : case law results, https://biblio.ugent.be/publication/8673277.] 


 Article 4 – “habitual residence”

7. Is the concept of “habitual residence” interpreted differently in your jurisdiction in: 1.) intra-EU cases, 2.) cases involving third states, and 3.) cases involving states that are not contracting parties to the 1980 Convention (i.e., when applying national PIL rules)? Please explain.

The Research 2013-2017 showed how the national courts do not give enough significance to the establishment of the elements of the habitual residence of a child. New research only pointed toward small improvements. The habitual residence, if elaborated in the reasoning is very poorly elaborated or not elaborated at all. In the case example, the court established some of the elements of habitual residence. It noted in it’s reasoning how the child has permanent residence in London where he or she lived and went to school. It added that the English is child's first language.[footnoteRef:25] Another case example speaks about the children abducted from Sweden to Croatia. The court did not accept the father's argument that the child had lived in Sweden only temporarily. The court established that the children went to school in Sweden and that does not lead to the conclusion that their lived temporarily there.[footnoteRef:26] In one case, the second instance court pointed to the facts important to establish the children’s habitual residence, after the first instance court omitted to do that.[footnoteRef:27] The case law also showed that court would not examine the habitual residence if it establishes that the removal was not wrongful. In fact, in such cases it is very important to properly consider and determine the habitual residence of a child, since the child’s habitual residence is a connecting factor to establish the law applicable to the wrongfulness of the child removal or retention.[footnoteRef:28]  [25:  Municipal Civil Court of Zagreb, 147 R1 Ob-2726/20-16, 25 January 2021.]  [26:  Municipal Civil Court of Zagreb, 147 R1 Ob-1772/19-16, 9 October 2019.]  [27:  County Court of Zagreb, 31 Gž Ob-54/2021-2, 27 January 2021.]  [28:  Municipal Civil Court of Zagreb, 146-R1 Ob-2395/2019-4, 11 December 2019.] 

The research conducted did not indicate to differences in the intemperance of habitual residence in intra-EU cases and cases involving third states. Still, it is worth noting that unlike the international and EU instruments, the Croatian PIL Act contains the definition of habitual residence.[footnoteRef:29] Within that Act, a habitual residence is a place where a natural person mostly lives regardless of whether this residence or settlement is registered or permitted. When establishing the habitual residence one needs to consider the circumstances of personal and business nature which point to the permanent connection of a person with that place and his or her intention to establish such connections. In that sense, when not applying international and EU conflict of law rules, this definition is relevant in establishing the child's habitual residence. Hence, there could be differences in the cases when the court applies national PIL rules. To our knowledge however such examples were not found in the court practice. [29:  Act on Private International Law, Official Gazette, No 101/17, 67/23, Article 5.] 

III. Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children
Jurisdiction

8. Do the courts of your country examine their jurisdiction ex officio or only if raised by the parties? 

With its Art 50 (titled Relationship parent – child) Croatian PIL Act of 2017 directs to application of Regulation 2019/1111 and Hague 1996 convention. The Hague 1996 convention has no rules on examination of the jurisdiction whereas the Regulation 2019/1111 contains such rules. There are no other specific rules contained in Croatian PIL on the matter of examination of jurisdiction. There are rules on examination of jurisdiction in Croatian Civil Procedure Act. In this situation, hierarchy of legal sources must be established. It is rather clear in jurisdiction matters: the Brussels regime applies by default and holds priority (Owusu doctrine). However, if regulation provides room for application of international conventions, they are given priority in application. But, international conventions often do not cover all side issues, so there are no rules such as one on examination of jurisdiction. These legal lacuna has to be filled by rules deriving from other legal sources. Thus, having in mind lack of rules on examination of jurisdiction in Hague 1996 Convention, and the delimination of these legal sources established by the Regulation 2019/1111, the rules on examination of jurisdiction embodied in Regulation 2019/1111 are the main legal source for any legal lacuna. They take priority over domestic civil procedure rules on examination of jurisdiction.   
The competent national authorities must carry out an ex officio scrutiny of their jurisdiction granted by the Regulation. Courts sometimes fail to assess their jurisdiction ex officio, or do it implicitly. Parties may present misleading facts relevant to establish a habitual residence, which should be disregarded by the court. Examination of jurisdiction must take place even in cases where the defendant does not contest jurisdiction, nor any party raises objections against the proceedings.[footnoteRef:30]  [30:  EUFams II Consortium, Comparative Report on National Case Law, parts B.III.4 and G.III.1.] 

The Regulation 2019/1111 in its Art. 18 and 20 further clearly indicates that in event more than one court has been seized by the parties over the same dispute, the court second seized should examine its jurisdiction and declare lack of jurisdiction on its own motion. Recasted rule on transfer of jurisdiction is another confirmation of ex officio examination of jurisdiction. Transfer rule in Art. 15 of the Regulation 2201/2003 has been significantly altered with Arts 11 and 12 of the Recast Regulation. Significant difference is that the consent of a party no longer serves as a standard requirement for transfer. The abolition of party autonomy by deletion of art. 15 para 2 signals that transfer is by its character a true jurisdictional matter fully in the realm of the court, and performed by the court ex officio.[footnoteRef:31] [31:  Gonzales Beilfuss, C. et al., Commentary of the Regulation 2019/1111, Art. 12, p. 140.] 


  
9. Do you consider the approach taken by the courts of your country to be different from the approach taken in other countries, especially non-EU countries? Please mention any notable examples of case law that demonstrate the difference.

Not applicable.

10. Is the process of determining jurisdiction by the courts of your country different intra-EU cases and cases involving third countries? Please mention any notable examples that demonstrate such differences. 
No differences.
Applicable law

11. Do the courts of your country apply applicable law rules ex officio or only if raised by the parties? 

The rules on determining the applicable law are of a mandatory nature (ius cogens), and Croatian courts apply applicable law rules ex officio, regardless of the parties' request.

12. How do you consider the approach taken by the courts of your jurisdiction to be different from the approach taken in other jurisdictions, especially non-EU jurisdictions? Please mention any notable examples of case law that demonstrate the difference.

The approach is in line with the continental-European legal tradition (Italy, Germany, Austria, Spain, Sweden, The Netherlands, etc.), according to which the court applies applicable law rules ex officio because they have mandatory character.[footnoteRef:32] Such an approach represents a fundamental contrast to common law jurisdictions where foreign law is treated as a fact, and parties are required to invoke the application of foreign law and provide evidence of its content.[footnoteRef:33] [32:  Vuković, Đ. and Kunštek, E., Međunarodno građansko postupovno pravo, Zgombić & Partneri, Zagreb, 2005, p. 210.]  [33:  Mirela Župan, Croatia: Foreign Law Before Croatian  Authorities – At the Crossroads? In Yuko Nishitani ed. Treatment of Foreign Law - Dynamics towards Convergence? Springer 2017, p. 95-96.
] 


13. Do you consider the process of determining applicable law by the courts of your jurisdiction to be different in intra-EU cases and cases involving third states? If so, what are the differences? Please mention any notable examples that demonstrate such differences. 

There are no differences because the applicable law for parental responsibility is determined by the application of the 1996 Convention. Pursuant Art 30, the applicable law referred to by the 1996 Convention is applied even if it is the law of a state that is not a party to the Convention.

With regard to determining the content of foreign applicable law, the 1996 Convention stipulates that the central authorities of the Convention's contracting states are obligated to take appropriate steps to ensure information about the laws of their respective states (Art. 30 para. 2 of the 1996 Convention).

Additionally, Regulation 2019/1111, aimed at strengthening judicial cooperation in matters related to parental responsibility, provides that each member state designate one or more central authorities to assist in the application of the Regulation. As one of the general tasks of the central authorities, Article 77 of Regulation 2019/1111 stipulates that they provide information on national laws. Moreover, the courts of member states also have access to the European Judicial Network in Civil and Commercial Matters for determining the content of the national law of another member state.

Considering the universal application of the 1996 Convention regarding applicable law, the content of the law of a third state that is not a party to the Convention could potentially be challenging, in which case the general rules of the Croatian PIL Act regarding the determination of foreign law's content would apply.

Recognition and Enforcement

14. How does the ease of recognition and enforcement of foreign judgments compare between intra-EU (Brussels IIa Regulation) and third states’ judgments (1996 Convention)? Are you aware of any examples of relevant cases decided by the courts of your jurisdiction? 
In accordance with Art. 30 para. 1 of Regulation 2019/1111, judgements concerning parental responsibility rendered in one EU Member State are recognized in all EU Member States without the need for any recognition procedure. Regarding the enforceability of judgements, Art. 34 para. 1 of Regulation 2019/1111 stipulates that a judgement rendered in one Member State, which is enforceable in that particular EU Member State, shall also be recognized and enforceable in other EU Member States without the requirement of any formal declaration of enforceability. The exequatur procedure has been abolished for all judgements pertaining to proceedings on parental responsibility.
The 1996 Convention also prescribes in Art. 23 para. 1, that measures taken by contracting state bodies are recognized in all other contracting states. Therefore, no special procedure is required for recognition. On the other hand, the execution procedure has not been abolished by the 1996 Convention. Art. 26 para. 1 of the 1996 Convention provides that if measures taken in one contracting state and enforceable therein require enforcement in another contracting state, they will, at the request of one of the interested parties, be declared enforceable or registered for enforcement in that other state, in accordance with the procedure provided for by the laws of that state. The 1996 Convention requires contracting states to apply a simple and expeditious procedure in the process of declaring enforceability or registration.
In light of the above, the regime under Regulation 2019/1111 is, however, simpler, because judgements from one EU member state are automatically recognized and enforceable in another EU member state, without the need for specific procedures.

International cooperation of authorities

15. Please comment on how international cooperation is approached in your jurisdiction, noting any case law or other secondary sources you consider important. E.g. are separate or the same authorities responsible for these instruments? 
International cooperation in child related matters has a long history, which is at first attributed to operation of Hague conventions. Since 2013 and Croatian full EU membership the cooperation mechanism has been extended to rules operating under relevant regulations. It is however notable that with each new regulation the cooperation modalities and functions are getting extended, while domestic approach has not been much altered.
Intermediary information-sharing role of the Central Authorities is often the main tool to assure protection of children’s welfare. Central Authorities are not institutions or bodies created by the EU or Hague conference, but bodies designated by states which form part of the national legal system.  Both Hague Conventions and EU regulations leave the fulfilment of effective internal cooperation to the States. Its however argued that States are obliged not merely to nominate but to effectuate the functioning of the international cooperation by adequate human and material resources, committing to support training.[footnoteRef:34]   [34:  Mirela Župan, Christian Hoehn and Ulrike Kluth, ‘Central Authority Cooperation Under The Brussels II ter Regulation’ (2020/2021) 22 Yearbook of Private International Law, 183–200. Mirela Župan, ‘Cooperation of Central Authorities’ in Costanza Honorati (ed), Jurisdiction in matrimonial matters, parental responsibility and abduction proceedings. A Handbook on the Application of Brussels IIa Regulation in National Courts (Giappichelli/ Peter Lang Torino 2017) 265–313.] 

Croatia has opted for a model of concentrating cooperation facilities in child related matters to one single authority for operation of  all relevant Hague conventions and EU regulations. That body to perform function of central authority under many regulations and conventions is seated in Ministry of work, pension, family and social policy. 
Hague conventions do not speak of internal cooperation, which is often the main cause of delays in international cooperation. Regulation 2019/1111 for the first time empowered Central Authority  directly to boost intra-state (internal) cooperation of the engaged authorities within that jurisdiction. The Regulation implicitly recognised that apart from Central Authorities, other national authorities have a role in the application of the Regulation. This provision now clearly places other national authorities under the scope of the Regulation’s umbrella. Modalities of intra state cooperation have to be settled by domestic rules.
One of the issues in operation of international cooperation under the Hague conventions in Croatia was attributed to the fact that Croatia haven’t nominated its Hague judicial network judge only until few years ago. Today two judges perform as judge liason.[footnoteRef:35] It is still doubted if their position is adequately set. As no domestic legislation can be identified to their position and assignments it may be assumed that these judges perform as judge liason aside all of their other judicial assignments.  [35:  https://www.hcch.net/en/instruments/conventions/specialised-sections/child-abduction/ihnj ] 

IV. Convention of 1 June 1970 on the Recognition of Divorces and Legal Separations

Not applicable.
16. If relevant, please comment on the use, operation, and notable case law concerning the 1970 Convention in your jurisdiction. Otherwise, please comment on what you consider to be the obstacles to your jurisdiction becoming a Contracting Party to the Convention.
V. Convention of 23 November 2007 on the International Recovery of Child Support and Other Forms of Family Maintenance

17. We note that there is limited case law in the UK interpreting the 2007 Maintenance Convention. Are you aware of any case law that links to the UK or is otherwise significant for this jurisdiction? If so, please briefly outline such case law.

Unfortunatelly, there is no available case law on this matter.
Applicable law (especially where different from the lex fori)

18. We understand that a challenging point can be establishing the contents of foreign law when the applicable law is different from the lex fori. For example, when a party purports to apply foreign law in UK courts, that party must plead foreign law as facts before the court. What are the methods and techniques used by the courts of your jurisdiction to establish the contents of foreign law?

In the Republic of Croatia, courts determine the content of foreign law ex officio. The court may request information on the content of foreign law from the Ministry of Justice or another body, as well as from experts or specialized institutions. Furthermore, the parties are authorized to submit public or private documents regarding the content of foreign law. Finally, if it is not possible to ascertain the content of foreign law, Croatian law (lex fori) is applied. This course of action with ascertaining foregni law is defined by Art. 8 of the Croatian PIL Act.

Furthermore, the Republic of Croatia has concluded bilateral agreements with certain states on the provision of international legal assistance in civil and commercial matters, pursuant to which the states, among other things, cooperate and exchange information on the content of law.

Additionally, the comprehensibility of foreign law is further enhanced by the 2007 Child Support Convention itself, which, through Art. 57, imposes an obligation on the Convention's parties to provide and regularly update, inter alia, a description of their national law and procedures concerning maintenance obligations to the Permanent Bureau of the Hague Conference on Private International Law (HCCH). The country profiles of the Convention's parties, including descriptions of national law regarding maintenance, are available on the HCCH website.[footnoteRef:36] [36:  https://2007.countryprofile.hcch.net/smartlets/sfjsp?interviewID=hcchcp2012&t_lang=en ] 


In relation to determining the content of national law of EU member states as the applicable law regarding maintenance, the European Judicial Network in Civil and Commercial Matters (EJN) established by Council Decision 2001/470/EC is of significance. One of the main purposes of the EJN is to facilitate the effective and practical application of EU instruments or conventions in force between two or more EU member states. Accordingly, if the law of another MS is applicable, courts can request information from the EJN regarding the content of the law of that MS. (Art. 3 para. 2 of Council Decision 2001/470/EC)

19. If you are aware of case(s) where UK law (either the law of England and Wales or Scots law) was the applicable law, how did the court(s) interpret the said UK law? 
No case law was found.
20. In the same context, do you consider the Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters and/or the 1968 European Convention on Information on Foreign Law (‘the London Convention’) to be a useful tool?

The Republic of Croatia, like the United Kingdom, is a party to both mentioned conventions. The London Convention would primarily apply to the determination of the content of foreign law. 

However, according to Art. 8 para. 3 of the Croatian PIL Act, the court is authorized to request information on the content of foreign law, inter alia, from experts or specialized institutions, Therefore, in principle, the Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters could also be applicable when obtaining information on the content of foreign law through an expert from another state that is a party to the Convention. 

Art. 250 of the Croatian Civil Procedure Act determines that expert evidence is presented when expert knowledge is necessary for the determination or clarification of facts that the court does not possess. However, since the Croatian PIL Act stipulates that the court is authorized to determine the content of foreign law through experts, this would, applying the principle of lex specialis derogat legi generali, be considered a possible option, even though it pertains to the determination or clarification of the content of foreign law rather than facts.
Recognition and enforcement

21. If you are aware of case(s) where recognition and enforcement was sought in jurisdictions outside the EU, please comment on the procedural or other practical differences between the Maintenance Regulation and the 2007 Maintenance Convention regimes. Where relevant, please comment also on pertinent cases under the Lugano Convention.	Comment by Martina Drventić: Neobično mi je što se traže podaci za izlazne predmete.

The Croatia became the Contracting party to the Hague 2007 Maintenance Convention on 1 August 2014. From the last available statistics published on the HCCH web page, the Central Authority reported that in 2019 there were 19 outgoing cases and 28 incoming cases. The cases were in most conducted with the Norway, Bosnia and Hercegovina and USA.[footnoteRef:37] Unfortunately, there is no available court practice, which will help to identify the difficulties in application. [37:  https://assets.hcch.net/docs/1a3c3893-1307-4970-9ef1-8cb52aefaf74.pdf.] 

The procedure of the recognition and enforcement under the Maintenance Regulation is rather simpler and faster, due to the provisions of the Maintenance Regulation prescribing that the decision would be recognized in another Member State without any special procedure being required and without any possibility of opposing its recognition. As Republic of Croatia entered EU on 2013 (and became the contracting party to the Hague 2007 Protocol on the same date), there were situations where the decisions issued in the proceedings prior that date were sought to be recognised and enforced abroad (which required the application of the rules on Section 2 - Decisions given in a Member State not bound by the 2007 Hague Protocol). In those cases, it was noted, that the courts were genuinely confused with the two different ways of enforcement, and thus issuance of the right Annexes – Extracts from the Court Decisions.[footnoteRef:38] [38:  Župan, Mirela; Drventić, Martina, Report on the Croatian Good Practices, EUFams I Report, http://www.eufams.unimi.it/wp-content/uploads/2017/01/EUFAMS-Croatian-report-on-good-practices.pdf.] 


VI. Convention of 13 January 2000 on the International Protection of Adults

Not applicable.
Recognition and enforcement

22. Please comment on how recognition and enforcement of measures of protection are approached in your jurisdiction. If possible, please refer to examples from case law. 
23. Please comment on how and to what extent foreign powers of attorney are capable of recognition and enforcement in your jurisdiction. If possible, please refer to examples from case law. 
Applicable law

We note that determining the law applicable to ex lege powers of representation highlights several existing issues, which are explored in the following questions. 
24. Is it possible for ex lege powers of attorney to arise under the 2000 Convention in your jurisdiction?
25. How is the above question classified in your jurisdiction, as a matter of personal law or protection?
26. What do you consider the greatest pitfall of the 2000 Convention to be in this regard?

VII. Cooperation and training 

27. Do you consider the cross-border cooperation between courts and other authorities involved in handling international family cases under the Hague Conventions listed above to be efficient? 
Cross-border cooperation in child related matters is among the most moderate and well functioning aspects of international cooperation. Hague conventions have clearly established rules on administrative cooperation by central authorities. They were intended as a mere supplement of private international law rules. Today it’s acknowledged that the protection of children’s welfare depends on the intermediary information-sharing role of the Central Authorities established under the Hague conventions. Hague conventions regime was the first to introduce direct judicial cooperation as well, though relevant rules are not so explicit. 
Croatian judges may not find relevant information so easily, as no governmental website contains information on national contact judges for IHJN. Principles for Direct Judicial Communications have been translated to Croatian long ago, but judiciary perceives them as soft law and is not keen to its application.[footnoteRef:39]   [39:  Lortie, Philippe, Neposredna sudačka komunikacija i Međunarodna haška sudačka mreža prema Haškoj konvenciji o otmici djece iz 1980, Načela neposredne sudske komunikacije u konkretnim predmetima, uključujući zajednički prihvaćena jamstva (Načela 6-9), In Mirela Župan (ed.), Private International Law in the Jurisprudence of European Courts - Family at Focus, Osijek, Faculty of Law Osijek, 2015, pp. 137-151.] 


28. Can you compare its functioning among EU Member States on one hand and between EU Member States and third states on the other hand? 
In comparison to Hague conventions cooperation, the EU has taken the best models introduced by HCCH and upgraded them. The levels of cooperation envisaged by Regulation 2019/1111 are administrative, judicial and mixed. There are clear rules on international cooperation but also internal cooperation (intra state cooperation of domestic authorities with Central authority). There is a rule on direct judicial cooperation and communication as well.[footnoteRef:40] [40:  Cristina González Beilfuss, ‘Cooperation between Authorities in Child protection measures’, in Gavin Barrett et al (eds), The Future of Legal Europe: Will We Trust in It? Liber Amicorum in Honour of Wolfgang Heusel (Springer 2021) 349–361.] 

Its however expected that straightforward rules establish by the EU regulations would boost international cooperation established by HCCH as well. Further steps should be taken to promote available models of international cooperation. One of the recent judiciary reforms in Croatia brought establishment of family courts. These judges should be a targeted participants of such trainings and events.

29. Is the usage of modern technologies in cross-border cooperation equally represented in EU and non-EU cooperation? 
Hague conventions as well as EU PIL Regulations are neutral as regards the means of communication to be used for cooperation among different states Authorities. The digital transformation of public administration and services speaks for widespread usage of electronic communication as a default mode of communication. However, usage of modern technologies in handling cross-border cases above all depends on level of its usage in domestic judicial system. Therefore, its equally used to handle EU / non-EU cases, as long as it is established.
At the moment in Croatian judicial system the features of modern technology are generally employed in everyday communication of judges with foreign judges and authorities and when video-conference hearing is conducted. Its more used in EU cases for direct judicial cooperation of European contact judges via judicial portal. In EU cases it is inevitable where dynamic forms are used along with regulations. More specifically, the EU is making digitalisation in cooperation the gold standard through its recent legislative initiatives and regulations. E-CODEX has become the gold standard for secure digital communication in cross-border proceedings. Ones the Proposal on the digitalisation of judicial cooperation of December 2021 becomes a fully effective EU law, digital means of communication would equally apply to requests processed by Central Authorities. According to the principle of functional equivalence, it is advisable to utilize contemporary technologies if they can more effectively achieve the objectives of a particular instrument.[footnoteRef:41] This principle encompasses various standards and principles of legal cooperation, including privacy protection, content and authenticity verification, non-repudiation, swiftness, and accessibility.[footnoteRef:42] [41:  Heindler, Florian: The digitisation of legal co-operation - reshaping the fourth dimension of private international law, in: Thomas John, Rishi Gulati, and Ben Koehler (eds.): The Elgar Companion to the Hague Conference on Private International Law, Edward Elgar Publishing, 2020, p. 434.]  [42:  Ibid.] 


30. What steps should be taken to make cross-border cooperation more efficient, timely and successful? 
First of all state should reconsider the accurate model of nomination of Central authority to be seated within certain ministry. Cooperation was historically established through the executive, and one , some other executive, or even being split to several of these with functional allocation.  The changed paradigm of cooperation brought about by the Regulation requires a new strategy in the nomination of central authority. The benefits of establishing an independent unit or agency have been acknowledged by the Czech Republic, which has established an Office for International Legal Protection of Children separate from any ministry. This approach mitigates the problem of lack of internal cooperation of judges/social welfare authorities with ministries. This model is most desirable and highly recommended for beneficiaries of Hague conventions and EU regulations.[footnoteRef:43]  [43:  Gonzales Beilfuss, C. et al., Commentary of the Regulation 2019/1111, Art. 76. ] 

Full effects of available judicial cooperation could be achieved if each state would put adequate human and material resources to its functioning. Employees working international cooperation should be well chosen for they many transversal skills (digital, linguistic, management skills, emotion capacity to human interaction), regularly trained and properly rewarded for their work. Training should be assured for all officials involved in cross-border cooperation. 
States should invest in translation of all the available materials, they should make them accessible by domestic official internet resources as well, or alternatively, states should create domestic data bases or software’s with data needed for everyday work and communication of central authorities and judges and other authorises. Training should not only focus on substance, but should boost digital skills and cooperation facilities in modern times. An affordable model of training would be investing in developing Massive open online courses, as such are always available and contain structured data accessible to judges and officials at any moment they need them.    
31. Is judicial training in international family matters contributing to better understanding, interpretation and uniform application of EU Regulations and/or Hague Conventions listed above? 
Judicial trains is the among the main tools of effective application of the instruments in cross-border arena. Not only that it serves to expand substantive knowledge, judicial training has many benefits for networking and building trust among relevant stakeholders of different states.[footnoteRef:44] [44:  Župan, Mirela, Kunda, Ivana und Poretti, Paula: Judicial Training in European Private International Law in Family and Succession Matters, in: Pfeiffer, Thomas, Lobach, Quincy C. und Rapp, Tobias (Hrsg.): Facilitating Cross-Border Family Life – Towards a Common European Understanding: EUFams II and Beyond, Heidelberg: Heidelberg University Publishing, 2021, S. 91-149.
https://doi.org/10.17885/heiup.853.c11711 (open access) ] 

In Croatia judicial training is conducted on several levels. Its been always organized by Croatian judicial academy, while since Croatia joined full EU membership the EJTN is equally or even more represented as organizer of judicial trainings. However, there are many severe obstacles that prevent usage of full potential of judicial trainings for benefit of better understanding, interpretation and uniform application of EU Regulations and/or Hague Conventions. Training are usually organized per topic, but not per levels of advancement of participants. From perspective of adult and life long learning theories, participants of judicial trainings need focused, targeted and well structured trainings to meet their level of understanding of certain material and to be able to upgrade their knowledge progressively. EJTN training are mainly in English language, which is still an obstacle for Croatian judges.  
Due to amount of instruments that are applicable to cross-bodered family matters in Croatian judicial trainings the Hague conventions are not represented as much as EU topics. This is also a backdrop, since huge proportion of cross-border cases relate to region, while neighbouring countries are still outside EU.
32. Is information on the Hague Conventions listed above accessible to judges and other relevant officials in your country? For example, is the information available to them in their language, and do they possess skills to find the information in the digital format from reliable online sources?  
One of severe obstacles to proper understandings, application and interpretation of Hague conventions is lack of adequate resources on domestic language. No explanatory report has been translated to Croatian language. Only several convention guides have been translated. Judges also lack digital skills to navigate the HCCH website and find the relevant information. One of the most prominent examples is hardship judges face in discovering if certain state is a contracting state of relevant Hague Convention. There is also a degree of distrust to digital sources. Judges would expect that such an important information on international conventions that affect domestic legal order should be listed/explained on website of Ministry of justice or other governmental source.  However, even the list of applicable Hague conventions on the government website is incomplete. Thus, many moves should be taken to assure improvement in uniform application of Hague conventions. Systematic approach to the issue should deal with linguistic barrier, consistency in available data, transparency. Also specialized training should be organized to assure full acquaintance with Hague convention rules and operational methods.  
 


Report drafted by team members of the Faculty of Law Josip Juray Strossmayer University of Osijek 
Prof. Mirela Župan, principal researcher
Martina Drventić, Phd, researcher
Jura Golub, researcher 

3 | Page

image1.png
1 The Royal Soctety
of Edinburgh

KNOWLEDGE MADE USEFUL




